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Chief Clerk of the Commission
Public Service Commission of South Carolina
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Columbia, South Carolina 29211
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MAR 1 5 2005

Re: Petition to Establish Generic Docket to Consider Amendments to
Interconnection Agreements Resulting From Changes of Law
Docket No. 2004-316-C

Dear Mr. Terreni:

By letter dated March 9, 2005, BellSouth Telecommunications, Inc. ("BellSouth")
filed various Orders by which other state Commissions have addressed the Federal
Commiuiications Commission's Triennial Review Remand Order. As a supplement to
that filing, BellSouth respectfully submits copies of the following:

Order of the United States District Court for the Northern District of Georgia
(addressing the Georgia Commission's Order) (March 14, 2005)(Exhibit A)

Order of the Illinois Commerce Commission (March 9, 2005) (Exhibit B)

Order of the Indiana Utility Regulatory Commission (March 10, 2005) (Exhibit
C)

Order of the Kansas Corporation Commission (March 10, 2005)(Exhibit D)

Order of the Kentucky Public Service Commission (March 10, 2005) (Exhibit E)

Letter reflecting decision of the Maryland Public Service Commission (March 10,
2005) (Exhibit F)
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Memo reflecting decision of the Massachusetts Department of
Telecommunications and Energy (March 10, 2005) (Exhibit G)

Order of the Michigan Public Service Commission (March 9, 2005) (Exhibit H)

Order of the United States District Court for the Eastern District of Michigan
(March 11,2005)( (Exhibit I).

Webpage reflecting decision of the Rhode Island Public Utilities Commission
(March 8, 2005)(Exhibit J).

By copy of this letter, I am serving all parties of record.

Patrick W. Turner

PWT/nml
Enclosure
DMS 577052
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IN THE UNITIU) STATES DISTRICT COUR+
FOR THE NORTHERN DISTRICT OF GEORGIA

V.

MCIMETRO ACCESS TRANSMISSION
SERVICES, LLC, et al.,

. C Pgggieg~RWM ~O'MISSION

F C f= I V' F

Defendants MAR 1 5 2005

EIVE
ORggg

Having considered PlaintifFs Motion for Expedited Briefing and Hearing on

BellSouth's Emergency Motion for Prelinrimny Injunction and Supporting

Memorandum ("Plaintiffs Motion for Erpedited Briefing snd Hearing" ), and for

good cause shown, it is hereby ORDERED that

(1) Plaintiff's Motion for Expedited Briefing and Hearing is GRAN'rED;

(2) Any defendant who wishes to oppose BellSouth's Emeqpncy Motion

for Preliminary Injunction must file and serve its brief in opposition no later than

March 24, 2005;

(3} BellSouth may reply to any brief in opposition by filing and serving

its reply no later than March 31,2005;
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(4) No party will file any other papers unless requested by the Court; and

(5) A hearing wi11 be held on BellSouth's Emergency Motion for

Preliminary Injunction on April (b,'2005. GLED CAP Pf/),

SO ORDERED, ihia /+day ofMarch, 2005.

Judge, United tates Dis
Northern District ofGeorgia
Atlanta Division





STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Cbeyond Communications, LLP,
Global TelData II, LLC f/k/a
Global TelData, Inc. ,
Nuvox Communications of Illinois, Inc.
and Talk America lnc.

-vs-
Illinois Bell Telephone Company

05-0154

ORDER GRANTING EMERGENCY RELIEF

By the Commission (through its Administrative Law Judge):

I ~ Procedural History

On March 7, 2005, Cbeyond Communications, LLP, Global TelData, Inc. , Nuvox
Communications of Illinois, Inc. , and Talk America, Inc. ("Complainants"), filed this
verified Complaint against Illinois Bell Telephone Company, d/b/a SBC Illinois ("SBC"),
alleging that SBC is in violation of each of the following: its interconnection agreements
{"ICAs") with each of the Complainants; its Illinois intrastate tariffs; Section 13-801
Illinois Public Utilities Act ("illinois Act")"; the Commission's Order in Docket 01-0614;
the Federal Communications Commission's ("FCC's") SBC/Ameritech Mer er Order;
provisions of the FCC's Triennial Review Remand Order ("TRRO"); and Section 13-
514 of the Illinois Act. Applicants contend that SBC has affronted these authorities by
issuing Accessible Letters stating that, effective March 11, 2005, SBC will not accept
new orders for certain unbundled network elements ("UNEs") and will increase certain
UNE rates.

The Complaint also contains a request for emergency relief. The specific
components of that request are set forth in Section III of this Ruling, below.

On March 8, 2005, SBC filed a Response in Opposition ("Response" ) to
Complainants' request for emergency relief. SBC urges the Commission to deny that
request in all respects.

220 ILCS 5/13-801.' Unbundled Access to Network Elements Review of the Section 251 Unbundlin Obli ations of
Incumbent Local Exchan e Carriers WC Docket No. 04-313; CC Docket No. 01-338, Order on Remand,
released Feb. 0, 2005).

220 ILCS 5/13-514.



II. The Complaint

As discussed above, the Complaint alleges violations of the parties' respective
lCAs, the illinois Act, SBC's illinois tariffs, and Orders issued this Commission and the
FCC. The Complaint seeks declaratory and injunctive relief with respect to these
claims, as well as damages, costs and fees. Complainants also request the imposition
of penalties on SBC. All of the purported violations arise from SBC's publication of
Accessible Letters stating that SBC would not accept or process new orders for mass
market switching, DS1, DS3 and dark fiber loops and dedicated DS1, DS3 and dark
fiber transport.

Complainants aver that they have each satisfied the notice requirement in

subsection 13-515(c) of the Illinois Act by sending letters to SBC on March 2 and 3,
2005, requesting that SBC correct certain conduct identified in that correspondence
within 48 hours. Complaint, Ex. A. SBC apparently received that correspondence, as
evidenced by electronic mail attached to the Complaint. Id.

III~ Emergency Relief Requested

Complainants ask for emergency relief in the following manner: "Grant
[Complainants] an emergency order pursuant to Section 13-515(e)of the [Illinois Act] as
requested herein. " The Commission assumes that this general request is associated
with the following elements in the prayer for relief in the Complaint

C. Order SBC Illinois to cease and desist from its breaching
the terms of the current interconnection agreements
between it and the individual Joint CLECs;

E. Order SBC to cease and desist from violating Section 13-
801(a), Section 13-801(d)(3) and Section 13-801(d)(4) of the
Illinois Public Utilities Act;

F. Order SBC to cease and desist from violating the
Commissions findings in its Order in ICC Docket No. 01-
0614;

G. Order SBC to cease and desist from violating the
provisions of its valid intrastate tariffs obligating SBC Illinois
to provide unbundled access to network elements and
combinations of network elements at the tariffed rates;

H. Order SBC to cease and desist from violating the FCC's
findings in the SBCIAmeritech Merger Order,



I. Order SBC to cease and desist from violating Sections 13-
514(1), 13-514(2), 13-514(6), 13-514(8), 13-514(10), 13-
514(11)and 13-514(12)of the Illinois Public Utilities Act;

J. Order SBC to cease and desist from any imposition of
unreasonable obstacles or charges on the Joint CLECs
attempts to commingle special access and UNEs.

IV. Applicable Statute

The Iaw governing a request for emergency relief by a telecommunications
provider is set forth in subsection 5/13-515(e) of the illinois Act:

If the alleged violation has a substantial adverse effect on
the ability of the complainant to provide ser vice to
customers, the complainant may include in its complaint a
request for an order for an order for emergency relief. The
Commission, acting through its designated hearing examiner
or arbitrator, shall act upon such a request within 2 business
days of the filing of the complaint. An order for emergency
relief may be granted, without an evidentiary hearing, upon a
verified factual showing that the party seeking relief will likely

succeed on the merits, that the party will suffer irreparable
harm in its ability to serve customers if emergency relief is
not granted, and that the order is in the public interest. An
order for emergency relief shall include a finding that the
requirements of this subsection have been fulfilled and shall
specify the directives that must be fulfilled by the respondent
and deadlines for meeting those directives. The decision of
the hearing examiner or arbitrator to grant or deny
emergency relief shall be considered an order of the
Commission unless the Commission enters its own order
within 2 calendar days of the decision of the heai. ing
examiner or arbitrator. The order for emergency relief may
require the responding party to act or refrain from acting so
as to protect the provision of competitive service offerings to
customers. Any action required by an emergency relief
order must be technically feasible and economically
reasonable and the respondent must be given a reasonable
period of time to comply with the order.

220 ILCS 5/13-515(e).



V. Commission Analysis and Conclusion

Initially, the Commission concludes that discontinuing the offering of certain
UNEs meets the threshold requirement in subsection 13-515(e)that the conduct alleged
in a complaint must have "a substantial adverse effect on the ability of the complainant
to provide service to customers. "

As Complainants argue, the sudden inability to offer
certain products to end-users may result in the loss of customers and difficulty in

competing for new customers.

In the context of ruling Complainant's request for emergency relief, we find it

necessary to consider only whether the Federal Communications Commission ("FCC"),
in the TRRO, held that any changes to an existing ICA for the purpose of implementing
the TRRO must be accomplished through the negotiation, mediation and arbitration
procedures contained in Section 252 and the parties' respective ICAs. If that claim is
correct, it follows that unilateral implementation by SBC, in the manner set forth in the
pertinent Accessible Letters, ignores Section 252 and the ICAs and contravenes the
TRRO.

A. The basis foremer enc relief

Subsection 13-515(c)establishes three conditions for emergency relief: "[1]that
the party seeking relief will likely succeed on the merits, [2] that the party will suffer
irreparable harm in its ability to serve customers if emergency relief is not granted, and
[3] that the order is in the public interest. " The Commission has addressed these
conditions in previous proceedings. Order Grantin Emer enc Relief, Docket 02-
0443, July 8, 2002, ("Ameritech Emer enc Relief Order'*); Order Grantin Emer enc
Relief, Docket 02-0160, Feb. 27, 2002, ("Z-Tel Emer enc Relief Order*').

Regarding the likelihood of success on the merits, a party seeking a preliminary
injunction in the Illinois courts need not prove its entire case with respect to an asserted
right. Instead, it is required only to show that it raises a "fair question" about the
existence of that right and "that the trial court should preserve the status quo until the
case can be decided on its merits. " C.D. Peters Co. v. Tri-Cit Re ional Port District,
281 III. App. 3d 41, 47, 216 III. Det:. 876, 880, 666 N. E. 2d 44, 48 (5 Dist. 1996). The
Commission applied that standard in the Ameritech Emer enc Relief Order and in the
Z-Tel Emer enc Relief Order.

In the TRRO, the FCC plainly stated that "carriers must implement changes to
their [ICAs] consistent with our conclusions in this Order. " TRRO, $233. Thus, there is
no question that the parties here will have to revise their ICAs to reflect the FCC's
current view of availability and pricing for the UNEs addressed in the TRRO.
Accordingly, SBC's intention to transact business with Complainants in a manner that
differs from certain substantive provisions of the parties' existing ICAs is supported by
the TRRO. For purposes of emergency relief, however, the question is whether SBC
can ignore certain terms of its ICAs now, without first altering the terms of those ICAs



through bilateral negotiations and, if needed, dispute resolution proceedings, with each
Complainant. In other words, the dispositive issue is not whether the parties' ICAs and
business dealings must change, but how such change must occur and when the parties
can begin operating under revised terms.

For the purpose of resolving Complainants' emergency relief request, the
Commission concludes that Complainants have, at a minimum, raised a fair question of
whether the parties must conduct negotiations and, if necessary, utilize dispute
resolution mechanisms prior to modifying their existing ICAs and transacting business in
a manner inconsistent with those ICAs. The FCC flatly stated: 'We expect that [ILECs]
and competing carriers will implement the Commission's findings as directed by section
252 of the [Federal] Act." TRRO, $233. Section 252 contemplates bilateral negotiation
and, when needed, arbitration or mediation. It does not contemplate unilateral action,
either to alter an ICA or to transact business as if that ICA had already been altered.

SBC expresses considerable concern that negotiation and dispute resolution will

result in delayed implementation of the FCC's TRRO directives, adversely affecting
SBC. However, the FCC anticipated that some delay would inevitably occur in
implementation. The familiar processes described in Section 252 inherently take time,
and the FCC did nothing to compress those processes. Instead, it warned carriers to
not "unreasonably" delay implementation of the TRRO and encouraged state
commissions to guard against "unnecessary" delay. Had the FCC intended that ILECs
would unilaterally alter the ground-rules in existing ICAs, and to immediately conduct
business under modified terms —that is, if the FCC had intended to avert any delay in

implementation - it would have said so. But it did not. It prescribed a bilateral process
with built-in time requirements.

SBC also takes the position that its Accessible Letters "faithfully track" the
TRRO*s provisions and, therefore, must be viewed as simple implementation of
"unambiguous and unconditional" requirements, not unilateral terms. Response at 7. In
effect, SBC is claiming that there is nothing for the parties to negotiate (although SBC
does acknowledge that ICA negotiations must take place, albeit while the parties
transact business under SBCs new terms). The Commission disagrees, for several
reasons.

First, for some of the UNEs involved here, the FCC established numerical
impairment thresholds in the TRRO". SBC's Accessible Letters provide no process for
determining, or disputing, whether those thresholds have been reached.

Second, the TRRO provides that a CLEC may self-certify that it is entitled to
unbundled access to certain UNEs. TRRO, $233. When that occurs, the ILEC "must
immediately process the request" and utilize ICA dispute resolution mechanisms if it
questions the CLEC's self-certification. Id. SBC's Accessible Letters appear to turn this

With respect to DS1 loops, for example, the number of business lines or collocators at a wire center, or
the number of loops in a building, will determine the availability of that UNE.



process around, permitting SBC to reject any request it regards as "new, " and leaving
the burden of dispute resolution to the CLEC.

Third, even when it is otherwise undisputed that a "new" UNE need not be
provided, as with dark fiber, it must still be provided to the CLEC's "embedded base'*
during the applicable transition period created in the TRRO. The Accessible Letters
assume that the "embedded base" refers to the specific UNEs that will be in place on
March 11, 2005. Complainants argue, however, that the "embedded base" refers to
existing customers on that date, rather than to the specific UNEs those customers are
using. Complaint at 16. Without deciding now whose position is correct - we see
support for both positions in the text of the TRRO - this very dispute indicates that
implementation of the TRRO is not "unambiguous, " as SBC views it.

Complainant's likelihood of success on the merits must also be determined in the
context of Section 13-514 of the Illinois Act, which Section 13-515 helps implement.
Section 13-514 states that a telecommunications carrier shall not knowingly impede the
development of competition in any telecommunications service market. Complainants
have raised a fair question as to whether SBC has violated Section 13-514's general
prohibition, as well as the particular per se impediments included in subsections 13-514
(6), (8), and (10)'.

To be clear, we do not find at this preliminary stage that the substantive
provisions in SBC's Accessible Letters plainly contradict the TRRO or any other
authority. Rather, we simply hold now that Complainants have presented a fair question
of whether the use of the unilateral Accessible Letters, instead of Section 252
processes, to modify the terms under which the parties will presently transact business,
is authorized by the TRRO. Indeed, our preliminary conclusion is that the TRRO does
not permit such self-help. Moreover, the Accessible Letters do not address, or may
wrongly decide, how some of the details of TRRO implementation will be accomplished.
For the time being, we believe that the FCC intended for those details to be addressed
through bilateral negotiations and, if needed, dispute resolution.

Concerning irreparable harm, we have previously that such harm need not be
beyond the possibility of repair or beyond compensation in damages. Z-Tel Emer enc
Relief Order; Prentice Medical Cor . v. Todd 145 III. App. 3d 692, 701 (1"Dist. 1986).
Irreparable harm includes transgressions of a continuing nature, such as damage to the
good will or competitive position of a business, which would be incalculable. Id.
Further, prolonged interruptions in the continuity of business relationships can cause
irremediable damages for which no compensation would be adequate. Id.

According to Complainants, the principal harm that would allegedly result here is
that Complainants would be handicapped in their provision of services to both existing

E.g. , subsection 13-514(8) states that it is a per se impediment to the development of competition for a
carrier to violate "the terms of or unreasonably delay[] implementation of an interconnection agreement
entered into pursuant to Section 252 of the federal Telecommunications Act of 1996 in a manner that
unreasonably delays, increases the cost, or impeded the availability.



and new customers. Complaint at 44. This would purportedly harm their customer
relations and reputation in the marketplace. Moreover, Complainants emphasize that
such harm would occur in a competitive context, in which SBC itself would derive
benefit from the harm it ostensibly caused Complainants.

SBC responds that Complainants can readily obtain alternative services, whether
from SBC or other providers. Indeed, SBC stresses, the FCC found in the TRRO that
CLECs face no impairment in connection with certain UNEs precisely because market
alternatives are easily obtained. Response at 23.

With respect to the availability of the UNEs involved here, the Commission finds
that irreparable harm is a reasonably predictable outcome if SBC were permitted to
insist upon immediate compliance with its Accessible Letters. The potential impact of
sudden disruption of Complainants' operations, and of the services, service quality and
reliability enjoyed by their customers, is sufficient to provide relief now. Moreover, the
monetary value of such disruption, along with the value of lost goodwill in the market,
cannot be readily quantified for compensation purposes. While alternative suppliers
exist, the quality, reliability and cost of their offerings could cause service interruptions,
diminished service quality and cash-flow or credit problems for Complainants. Further,
Complainants would have to make immediate decisions on these matters (before March

11) and other providers would be aware of, and could exploit, such immediacy. We
believe that the FCC, in the TRRO, was very mindful of the need for orderly transitions

by carriers. Ultimately, if we denied emergency relief, Complainants might win the
battle in this proceeding and still lose the war for customers, because of the repetition of
service adjustments (i.e., an adjustment now to comply with Accessible Letters, and a
subsequent adjustment if they prevailed on the merits later).

In contrast, with regard to pricing, the Commission cannot conclude that
Complainants would suffer irreparable harm if the price increases in the Accessible
Letters, which mirror the increases mandated by the TRRO, took immediate effect.
Those increases are precisely quantified now and will remain so at the end of this case.
Consequently, if Complainants prevail on their underlying Complaint, compensation can
be precisely quantified. Thus, while Complainants would suffer harm if SBC incorrectly
applies a price increase to a given UNE, that harm would not be irreparable.

Concerning the public interest, we discussed above some of the harm to
Complainants' customers that is predictably associated with the harm that Complainants
would likely incur from immediate changes to UNE availability. In addition, all

telecommunications customers could be adversely affected by damage to the fair and
effective competition promoted by the Illinois Act.

As previously stated, since we will order emergency relief with respect to UNE
availability, based on our interpretation of the TRRO, Section 252 and the parties
existing ICAs, we will not address Complainants' other basis for emergency relief.



B. The contents of emer enc relief

The actions required by an emergency relief order under subsection 13-515(e)
"must be technically feasible and economically reasonable and the respondent must be
given a reasonable period to time to comply with the order. " 220 ILCS 5/13-515(e). In
this instance, we will require SBC refrain from implementing the terms and provisions of
its Accessible Letters, except for pricing provisions that completely and accurately
reflect the pricing provisions of the TRRO. Therefore, SBC must continue making the
pertinent UNEs available to Complainants without reference to the Accessible Letters or
the contents of those letters (except pricing provisions). This requirement to maintain
the pre-March 11 status quo is unquestionably technically feasible. It is also
economically reasonable, since the terms and conditions in the parties* ICAs have been
approved by this Commission. SBC does not argue otherwise. Moreover, SBC is not
precluded from implementing the price increases prescribed in the TRRO (because of
our ruling, above, regarding irreparable harm).

This emergency Order is effective until the parties have an amended their ICAs
pursuant to the process contained in Section 252 of the Federal Act or as directed by
the Commission in a Order in this proceeding.

Vl. Findings and Ordering Paragraphs

The Commission, having considered the entire record and being fully advised in

the premises, is of the opinion and finds that:

(1) Complainants are telecommunications carriers within the meaning of
Section 13-202 the Act and are authorized to provide local exchange
service within the State of Illinois;

(2) SBC is a telecommunications carrier within the meaning of Section 13-202
of the Act and is authorized to provide local exchange service within the
State of Illinois;

(3) the Commission has jurisdiction over the parties and the subject matter of
this Complaint;

(4) Complainants have shown that the conduct alleged in the Complaint is
likely to have a substantial adverse effect on it ability to provide service to
customers;

(5) Complainants have also shown that they will likely succeed on the merits
with regard to immediate implementation of SBC's Accessible Letters,
that they will suffer irreparable harm in their ability to serve customers if

emergency relief is not granted, and that certain emergency relief
described in the prefatory portion of this Order is in the public interest;



(6) Complainants have shown that certain emergency relief described in the
prefatory portion of this Order is technically feasible and economically
reasonable;

(7) Complainants should be granted the following relief:

SBC should be ordered to continue to offer the same UNEs as
required by the parties' current ICAs until those ICAs are amended
pursuant to Section 252 or as directed by the Commission in its
final order in this proceeding.

IT IS THEREFORE ORDERED that Complainants' Motion for Emergency Relief
is granted in part and denied in part.

IT IS FURTHER ORDERED that SBC is ordered to continue to offer the same
UNEs as required by the parties' current ICAs until those ICAs are amended pursuant to
Section 252 or as directed by the Commission in its final order in this proceeding.

IT IS FURTHER ORDERED that the relief ordered herein is interim in nature and
that the Commission shall conduct a hearing on the remaining allegations of the
Complaint.

IT IS FURTHER ORDERED that this decision is not a final order and is not
subject to the Administrative Review Law.

By decision of the Administrative Law Judge this 9 day of March, 2005.

David Gilbert
Administrative Law Judge
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INDIANA UTILITY REGULATORY COMMISSION
302 W. WASHINGTON STREET, SUrIK E-306

INDIANAPOLIS, lNDIANA 46204-2764
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COMPLAINT OF INDIANA BELL TELEPHONE
COMPANY, INCORPORATED D/B/A SBC
INDIANA FOR EXPEDITED REVIEW OF A
DISPUTE WITH CERTAIN CLECS REGARDING
ADOPTION OF AN AMENDMENT TO
COMMISSION APPROVED
INTERCONNECTION AGREEMENTS

MAR 1 0 2005

I~0IP,NA UTILITY

RQ$N%P4SS '

)
)
)

You are hereby notified that on this date the Presiding Officers in this Cause make
the following Entry:

On March 8, 2005, NuVox Communications of Indiana, Inc. ("NuVox"), a
Respondent in this proceeding, filed its Motion for Emergency Order to Enforce the
Commission's January 21, 2005 Entry and Its Interconnection Agreement with SBC
Indiana ("Motion" ) with the Indiana Utility Regulatory Commission {"Commission").
The Motion asserts that the Complainant in this Cause, Indiana Bell Telephone Company,
Incorporated d/b/a/ SBC Indiana {"SBCIndiana" ) has stated that on or after March 11,
2005, it intends to not provision certain orders for DS1 and DS3 loops, DSI and DS3
transport, and dark fiber. Such action, according to NuVox, will cause it irreparable harm
and will breach SBC Indiana's currently effective, Commission-approved interconnection
agteement with NuVox. NuVox requests that the Commission, on or before March 10,
2005, issue a directive requiring SBC Indiana to (1) continue accepting and processing
the orders for dark fiber, DS1 loops and transpott, and DS3 loops and transport, under the
rates, terms and conditions of NuVox's Interconnection Agreement from and between all
wire centers in SBC Indiana's operating territory, and (2) comply with the change of law
provisions of NuVox's Interconnection Agreement with regard to the implementation of
the Federal Communication Commission's ("FCC's") Triennial Review Remand Order
{"TRRO")' before implementing the Accessible Letters issued by SBC Indiana. SBC
Indiana filed a Response to the Motion on February 9, 2005. This Response has not yet
been considered.

It appears that this emergency Motion could have been filed in a timelier manner
since the Accessible Letters that are of concern to NuVox were issued by SBC Indiana on
February 11, 2005. In any event, the Presiding Officers find that the Motion needs to be
fully briefed and considered before ruling on the Motion. Therefore, NuVox's request
for a ruling on the Motion within two days of when the Motion was filed is insufficient
time for us to consider all of the information necessary to issue a ruling. And even

' Order on Remand, /n re Unbundled Access to Network Elements, WC Docket No. 04-313, CC Docket
No.01-338,2005 WL 289015 (FCC Feb. 4, 2005).



though we issued a Docket Entry in this Cause on March 9, 2005, ruling on a similar
emergency motion by other CLEC Respondents on the issue of the continued
provisioning of UNE-P in light of the TRRO, we find it appropriate to allow time for the
parties to fully present their positions.

Our initial review of the Motion, however, reveals an issue that we think should,
at least on an interim basis, be addressed prior to March 11, 2005, in order to avoid the
possibility of undue harm to NuVox. The Motion states that SBC has identified to the
FCC certain specific wire centers in Indiana for or between which it will not provide
DS1/DS3/dark fiber loops or transport. It is our reading of the Motion that NuVox is
maintaining that some of these specified wire centers would qualify as impaired pursuant
to the criteria established in parts V and VI the TRRO, thereby entitling NuVox to
unbundled access to these elements at these wire centers. The TRRO, at $ 234,
establishes a process whereby a CLEC in requesting unbundled access to dedicated
transport and high-capacity loops must self-certify in its request that it is entitled to
unbundled access pursuant to the criteria set forth in the TRRO. Upon receipt of such a
request the ILEC is required to provision the element, though it can subsequently
challenge its obligation to provide access through the dispute resolution process of its
interconnection agreement. An ILEC, therefore, is not entitled to deny access to
dedicated transport and high-capacity loops based on its determination that unbundled
access is not required under TRRO.

Accordingly, as of March 11, 2005, SBC Indiana should not deny a request by
NuVox for unbundled access to high-capacity loops or dedicated transport based on a
SBC determination that access is not required at the relevant wire center{s). Both SBC
Indiana and NuVox should follow the provisioning procedures set forth in 'f 234 of the
TRRO. This interim ruling on the Motion will be further addressed in a final ruling.

In order to provide a reasonable time in which to respond, any additional
Response to the Motion should be filed on or before March 14, 2005. Any Reply to the
Response should be filed on or before March 17, 2005.

IT IS SO ORDERED.

dith G. Ripley, Commissioner

William G. Divine, Administrative Law Judge

Date
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

PETITION OF BELLSOUTH
TELECOMMUNICATIONS, INC. TO ESTABLISH
GENERIC DOCKET TO CONSIDER
AMENDMENTS TO INTERCONNECTION
AGREEMENTS RESULTING FROM CHANGES
OF LAW

ORDER

)
)
) CASE NO.

) 2004-00427
)
)

On February 28, 2005, Cinergy Communications Corp. ("Cinergy"), a

competitive local exchange carrier ("CLEC"), filed a complaint and motion for

emergency order preserving status quo. On March 1, 2005, the Commission required

BelISouth Telecommunications, Inc. ("BellSouth") to satisfy the complaint or file a

written response thereto by no later than March 7, 2005. BellSouth has timely

responded to the complaint.

On March 7, 2005, AmeriMex Communications Corp. ("AmenMex"), another

CLEC, filed an emergency petition addressing the same issues as those addressed in

Cinergy's complaint. The Commission, on its own motion, incorporated AmeriMex's

petition into this docket and required BellSouth to respond as if to a formal complaint.

On March 8, 2005, BellSouth responded to Amerimex.

The CLECs assert that despite BellSouth's carrier notification indicating to the

contrary, BellSouth must continue to accept unbundled network element orders until it

and the CLECs have completed their negotiations required by change of law provisions

in their currently effective interconnection agreements. The matters complained of



arose on February 11, 2005 with BellSouth's notification to CLECs that it intended to

discontinue providing certain unbundled network elements pursuant to its understanding

of the Federal Communications Commission ("FCC")Triennial Review Remand Order. "

BellSouth asserts that the plain reading of the Triennial Review Remand Order

authorizes it to cease providing certain unbundled network elements as of March 11,

2005, the FCC's designated effective date for its order.

The Commission, having considered the emergency petitions and BellSouth's

responses thereto, and having been otherwise sufficiently advised, finds that a change

of law within the meaning of the existing effective contract terms between BellSouth and

these CLEC carriers has occurred. Because these contracts are in effect, BellSouth

must follow the contract language to change its interconnection agreements. Nothing in

the Triennial Review Remand Order justifies an immediate change without the parties

having an opportunity to negotiate a new contract. In fact, the FCC contemplates

negotiated changes to these contracts:

We expect that incumbent LECs and competing carriers will implement the
Commission's findings as directed by section 252 of the Act. Thus,
carriers must implement changes to their interconnection agreements
consistent with our conclusions in this Order. We note that the failure of
an incumbent LEC or a competitive LEC to negotiate in good faith under
section 251(c)(1)of the Act and our implementing rules may subject that
party to enforcement action. Thus, the incumbent LEC and competitive
LEC must negotiate in good faith regarding any rates, terms, and
conditions necessary to implement our rule changes. We expect that
parties to the negotiating process will not unreasonably delay
implementation of the conclusions adopted in this Order. We encourage
the state commissions to monitor this area closely to ensure that parties
do not engage in unnecessary delay.

' Triennial Review Remand Order, Unbundled Access to Network Elements, Review of
the Section 251 Unbundling Obligations of Incumbent Local Exchange Carrier, FCC 04-
290(Feb. 4, 2005)

Id. at ff 233 (footnotes omitted)

Case No. 2004-00427



IT IS THEREFORE ORDERED that:

1. BellSouth shall follow its contractual obligation to negotiate the effect of

changes of law on its interconnection agreements regarding the discontinuation of

unbundled network elements.

2. By no later than April 15, 2005, the parties shall apprise the Commission,

in writing, of the status of their negotiations, if they have not previously submitted

negotiated agreements addressing these issues.

3. Issues not addressed herein shall remain pending in this docket.

Done at Frankfort, Kentucky, this 10'" day of March, 2005.

By the Commission

Commissioner W. Gregory Coker did not participate in the deliberations or
decision concerning this case.

ATTEST:

Ex trve irector

Case No. 2004-00427





STATE OF MARYLAND
COMMISSIONERS

ROBERT L. EHRLICH, JR.
GOVERNOR

MICHAEL S. STEELE
LIEUTENANT GOVERNOR

PUBLIC SERVICE COMMISSION

KENNETH D. SCHISLER

J.JOSEPH CURRAN, HI
HAROLD D. WILLIAMS

ALLEN M. FREIFELD

ML¹ 96341

March 10, 2005

Carville B.Collins, Esquire
DLA Piper Rudnick Gary Cary US LLP
6225 Smith Avenue
Baltimore, Maryland 21209

Michael A. McRae, Esquire
MCI
2200 Loudoun County Parkway
Ashburn, Virginia 20147

David A. Hill, Esquire
Vice President & General Counsel
Verizon Maryland Inc.
One East Pratt Street, 8E/MS06
Baltimore, Maryland 21202

Re: Emergency Petition of MCI for a Commission Order Directing Verizon to
Continue to accept New Unbundled Network Element Platform Orders

Dear Counsel:

On March 1, 2005, MCImetro Access Transmission Services, LLC ("MCI") petitioned
the Public Service Commission ("Commission" ) for an order directing Verizon Maryland Inc.
("Verizon") to comply with the "change of law" provisions contained in the parties'
interconnection agreement ("ICA"). Furthermore, MCI seeks a directive to Verizon that it
continue to accept and process unbundled network element platform ("UNE-P") orders until such
time as it has concluded the change of law process. On March 7, 2005, a Petition to Intervene
and Comments in Support of MCI's Emergency Petition was filed on behalf of Allegiance
Telecom of Maryland, A.R.C. Networks Inc. d/b/a InfoHighway Communications Corporation,
SNiP LiNK LLC, and XO Maryland LLC (hereinaAer referred to collectively as "Petition
Supporters" ). On March 8, 2005, Verizon filed its Opposition to the Emergency Petition of
MCI. Subsequently, on March 10, 2005, MCI filed a letter withdrawing, without prejudice, its
Emergency Petition stating that it had reached a commercial agreement with Verizon that
resolved the issue raised in its Petition.

As a general matter, the Commission is pleased to see parties resolve their differences
outside of formal adjudication. The Commission encourages the parties to continue to work
together in the future to similarly address disputes that may arise. MCI's request to withdraw its
Emergency Petition is hereby granted.
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410-767-8000 ~ Toll Free: 1-800-492-0474 ~ FAX: 410-333-6495
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With respect to the Petition Supporters, the Commission notes that given MCI's
withdrawal of its Petition, the issue of intervention becomes moot. As such, the Commission
hereby denies the request of the Petition Supporters to intervene in the MCI/Verizon
interconnection agreement dispute. To the extent the Petition Supporters believe that their
specific interconnection agreements, or the Triennial Review Remand Order itself, do not

/ ~

support any proposed action of Verizon the Petition Supporters may file individualized petitions
based upon their particular interconnection agreements and specific provisions of the Triennial
Review Remand Order for the Commission's consideration. For this purpose, the Commission
will designate Case No. 9026 as the vehicle for parties to file such petition. Additionally, the
Commission would remind MCI, Verizon and the Petition Supporters that the rights of all parties
shall be determined by the parties' interconnection agreements and the FCC's applicable rules,
including those specifying the procedures to be employed when orders for unbundled loops or
transport are disputed. At this point in time, the Commission is not aware of any actual disputes
regarding loop or transport orders. If any such disputes arise, Verizon and the ordering carrier
are directed to abide by the FCC's direction in the Triennial Review Remand Order to fill the
order and to then bring the dispute to the Commission, which will resolve the matter
expeditiously. We note in this regard Paragraph 234 of the Triennial Review Remand Order
which provides that "the incumbent LEC must provision the UNE and subsequently bring any
dispute regarding access to that UNE before a state commission or other appropriate authority. "

By Direction of the Commission,

O. Ray Bourland
Executive Secretary

cc: Andrea Pruitt Edmonds, Esquire, Counsel for Petition Supporters
Parties of Record, Case No. 9026

' In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Order on Remand; WC Docket No. 04-313; CC Docket No. 01-338; FCC 04-
290 (rel. February 4, 2005) ("Triennial Review Remand Order" ).
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TELECOMMUNICATIONS AND ENERGY

TO: D.T,E. 04-33 Service List {via first class mail and email)

Tina W. Chin, Arbitrator
Jesse S. Reyes, Arbitrator

DATE: March 10, 2005

Petition of Verizon New England, Inc. d/b/a Verizon Massachusetts for
Arbitration of Interconnection Agreements with Competitive Local Exchange
Carriers and Commercial Mobile Radio Service Providers in Massachusetts
Pursuant to Section 252 of the Cornrnunications Act of 1934, as amended. anrI

the rie nial R view Dr r - D.T.B. 04-33

CC:

Briefing Questions to Additional Parties

Mary Coitrell, Secretary

On March I, 2005, the Department issued a set of briefing questions to Verizon
Massachusetts {"Verizon") and to a list of CLFCs, whose interconnection agreetnents Verizon
claims to contain change of law provisions thar are self-executing. 1%at is, Verizon claims
that, with respect to such interconnection agreements, it had the right to implement changes of
law prior to the conclusion of this proceeding. On March 4, 2005, certain CLECs' jointly
filed a Petition for Emergency Declaratory Relief seeking a declaratory ruling that Verizott
may llot unilaterally implement the terms of the nn' Review Ke d Or er, which is
effective on March I l, 2005, and thai (1) Verizon must continue to accept orders for UNEs no
longer required to be unbundled by the Trie nial ev' R d er under the rates,
teres, and conditions of its existing interconnection agreements, and that (2) Veri@on must

comply with the change of law provisions of its interconnection agreements with regard to
implementation of the nni Rev ew Rema 0 er. &crimson filed its Opposition on

The petitioners include BridgeCom International, Inc. , Broadview Networks, Inc. ,
Broadview NP Acquisition Corp. , A.R.C. Networks, Inc. d/b/a InfoHighway
CotMllunications Corp. , DSCI Corp. , XO Massachusetts, Inc, and XO
Communications, Inc „The Department received comments in support of the petition
from Cevad Communications Company, RNK. , Inc. d/b/a RNK Teiecom, and PAETEC
Cotnmunications, Inc.
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March 9, 2005, arguing that the FCC established a 12-month transition period beginning on
the effective date of the Trie nial Rev'e e, after which dare "requesting camers
may not obtain" certain network elements as UNES. Therefore, Verizon c]aims that it may
iinplemenr the ie ia Review n Ord r on March 11, 2005.

Verizon's claim that ir may implement the i nial R vie e d Or e on
March 11, 2005, without first negotiating new interconnection agreement terms, potenti Jly
affects the rights of all parties to this proceeding, not simply those whose agreements Verizon
claims to contain self-executing change of law provisions. Therefore, the Arbitrators issue the
followiiig briefing questions to Verizon and to each individual CLEC party that was nor.

already named in Attachment A of rhe March 1, 2005 briefing questions, so that the
Department may consider the issues raised by the CLECs in their Petition for Emergency
Declaratory Relief and determine in the final order of this proceeding the applicable rights and
remedies of all parties a~cording to their intercoiinection agreements. Briefs on these questions
shall be submitted along wirh the parties' briefs on the open arbitration issues. Initial briefs are
due April 1, 2005. Reply briefs are due April 15, 2005.

Notwithstanding the carrier's substantive arguments in this proceeding regarding
proposed rates, terms, or conditions for any specific service, for each carrier's
individual interconnection agreernenr, please identif'y each and every term that is
relevant to whether or not the interconnection agreement's change of law or
dispute resolution provisions permit the parties to implement changes of
"applicable law" without first executing an ainendrnent to the interconnection
agreement. In providing your response, please quote the relevant
in'etconnecrion agreement provisions, citing them by section, and provide
highlighted copies of the relevant language.

Indicate whether a change of law or dispute resolution provision has been
u iggered and state the date on which each condition precedent or parry
obligation (e, g. , notice requirements) was met, if applicable, with regard to the
impleinentation of the rieno l Rev' w Rem Order, or any other statutory,

judicial, or regulatory change, state or federal, that you claim did modify the
parries' rights under the interconnection agreement.

Responses io the foregoing questions should also be summarized in tabular form for
each individual carrier. Responses for different carriers may be grouped together where the
relevant Operative provisions of the carriers' interconnection agreements have identical legal
effect

Finally, please add Jesse Reyes 'e e.re e sta e.ma us to your service lists for this
proceeding. 1f you have any questions, please contact Tina Chin at (617) 305-3578 or Jesse
Reyes ai (6I7) 305-3735.
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMEÃI' OF TELECOMMUNICATIONS A~D EhX~C~

Petition of Verizon New England, Inc. d/b/a Verizon
Massachusens for Arbitration of interconnection

Agreements with Competitive Local Exchange Carriers
and Commercial Mobile Radio Service Providers in

Massachusetts pursuant to Section 252 of the

Cotntuumcations Act of 1934, as amended, and the

riennia Review rde .

)

)
) D.T.S, 04-33

)
)
3

)
)

April l. 2005

April 15~ 2005

3une 30, 2005

REVISED PROCEDURAL SCHEDULE
March 10, 2005

Initial Position Statements/Briefs on non-rate issues due.

Reply Position Statements/Briefs on non-rate issues due.

Final Order to be issued.





STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter, on the Commission's own motion, to )
commence a collaborative proceeding to monitor and )
facilitate implementation of Accessible Letters issued )
by SBC MICHIGAN and UKRIXON. )

Case No. U-14447

At the March 9, 2005 meeting of the Michigan Public Service Commission in Lansing,

Michigan.

PRESENT: Hon. J. Peter Lark, Chairman
Hon. Robert B.Nelson, Commissioner
Hon. Laura Chappelle, Commissioner

ORDER

On February 28, 2005, the Commission commenced a collaborative process for implementa-

tion of "Accessible Letters" issued by SBC Michigan (SBC) and Verizon. The collaborative was

instituted after a number of competitive local exchange carriers (CLECs), including Talk America

Inc. (Talk), and XO Communications, Inc. (XO), filed objections to certain proposals and pro-

nouncements made in five Accessible Letters dated February 10 and 11,2005 by SBC, which is an

incumbent local exchange carrier (ILEC) under the federal Telecommunications Act of 1996

(FTA), 47 USC 251 et seq.

Accessible Letter No. CLECAM05-037 (AL-37), which is dated February 10, 2005, states that

SBC will be withdrawing its wholesale unbundled network element (UNE) tariffs "beginning as

early as March 10, 2005." AL-37, p. 1. Accessible Letter No. CLECALL05-017 and Accessible

Letter No. CLECALL05-018 (AL-18), which are each dated February 11,2005, state that SBC



will not accept new, migration, or move local service requests (LSRs) for mass market unbundled

local switching (ULS) and unbundled network element-platform (UNE-P) on or after March 11,

2005, notwithstanding the terms of any interconnection agreements or applicable tariffs. In

AL-18, SBC additionally states that effective March 11,2005, it will begin charging CLECs a $1

surcharge for mass market ULS and UNE-P. Accessible Letter No. CLECALL05-019 and

Accessible Letter No. CLECALL05-020 (AL-20), which are each dated February 11,2005, state

that as of March 11,2005, SBC will no longer accept new, migration, or move LSRs for certain

DS1 and DS3 high capacity loops, DS1 and DS3 dedicated transport, dark fiber transport, and dark

fiber loops. Also, in AL-20, SBC states that beginning March 11,2005, it will be charging

increased rates for the embedded base of DS 1 and DS3 high capacity loops, DS1 and DS3

dedicated transport, dark fiber transport, and dark fiber loops.
'

On March 7, 2005, Talk and XO filed a joint emergency motion requesting the Commission to

address certain issues that have arisen during the initial phases of the collaborative that they allege

demand immediate attention. According to Talk and XO, at the first collaborative meeting, SBC

reiterated its intent to act unilaterally on March 11,2005 pursuant to its Accessible Letters. Talk

and XO insist that SBC's threatened and impending actions would violate the plain language of

the Federal Communications Commission's (FCC) February 4, 2005 order regarding unbundling

obligations of ILECs. Talk and XO have identified the following issues due to their effect on the

'The Commission became aware that Verizon had issued at least two similar Accessible
Letters. Because the arguments raised by the CLECs with regard to SBC's proposed actions
applied with equal force to the actions proposed by Verizon, the Commission included Verizon in
the collaborative process. However, the Commission notes that the motion filed by Talk and XO
does not include any requested relief with regard to Verizon.

In the Matter of Unbundled Access to ¹twork Elements, %C Docket No. 04-313 and Review

ofthe Section 25I Unbundling Obligations ofIncumbent Local Exchange Carriers, CC Docket
No. 01-338. (TRO Remand Order).
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CLECs and because these matters appear to be contrary to the direction of the FCC in the TRO

Remand Order:

1. Citing Paragraph 234 of the TRO Remand Order, Talk and XO argue that SBC
has threatened not to provision high-capacity loops and transport on and after
March 11,2005 even where a CLEC has undertaken a reasonably diligent
inquiry and, based on that inquiry, self-certifies that, to the best of its know-

ledge, its request is consistent with the requirements of the TRO Remand Order.
Instead, they maintain that SBC has threatened to reject any such orders that
SBC believes does not satisfy the TRO Remand Order.

2. Talk and XO contend that SBC has threatened to cease providing access on and
after March 11,2005 to unbundled local switching to CLECs seeking to serve
their embedded base of end-user customers as required by 47 CFR
51.319(d)(2)(iii) during the 12-month transition period. Instead, they maintain
that SBC has stated that it will reject all move, add, and change orders
submitted by CLECs to serve their embedded base of end-user customers.

3. Citing footnote 398 in Paragraph 142 of the TRO Remand Order, Talk and XO
insist that SBC intends to self-implement rule changes that favor SBC while at
the same time refusing to implement rule changes from the FCC's 2003
Triennial Review Order (TRO)4 that were unaffected by United States Circuit
Court of Appeals' decision in United States Telecom Assn v Federal
Communications Comm, 359 F3d 554 (DC Cir 2004) (USTA 11)or the TRO
Remand Order, despite the fact that the TRO Remand Order recognized that the
TRO rule changes should be implemented to minimize the adverse impact of the
TRO Remand Order on CLECs.

Additionally, citing Paragraphs 233, 143, 196, and 227 of the TRO Remand Order, Talk and

XO argue that SBC intends to implement these and other changes without regard to the "change of

law" provisions in their existing interconnection agreements with SBC. Talk and XO state that

A move order is submitted by a CLEC to an ILEC when an existing CLEC customer moves to
a new address. An add order is submitted when an existing customer seeks to add an additional
line to his service. A change order is submitted when an existing customer seeks to add or delete a
feature, such as three-way calling.

Review of the Section 251 Unbundling Obligations ofIncumbent Local Exchange Carriers;
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996;
Deployment of 5'ireline Services Offering Advanced Telecommunications Capability, CC Docket
Nos. 01-338, 96-98, 98-147, Report and Order and Order on Remand and Further Nonce of
Proposed Rulemaking, 18 FCC Rcd 16978, 17145, para. 278 (2003).
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they filed this motion to seek a Commission order requiring SBC, at minimum, to abide by the

terms of the TRO Remand Order. Accordingly, Talk and XO request that the Commission grant

their emergency motion and order SBC to continue provisioning additional UNE-P access lines to

serve a CLEC's embedded base of end-user customers. Talk and XO also assert that the Commis-

sion must order SBC to provision moves and changes in UNE-P access lines in a manner that will

allow a CLEC to serve the needs of its embedded base of end-user customers during the 12-month

transition period of the TRO Remand Order.

Talk and XO insist that SBC must be ordered to continue to process requests for access to a

dedicated transport or high capacity loop UNE upon receipt of a self-certification f'rom the

requesting provider, that to the best of its knowledge, the requesting provider believes to be

consistent with the requirements of the TRO Remand Order. Talk and XO contend that the

Commission should order that SBC may not refuse to process such requests based solely on SBC's

belief the requesting provider's self-certification is defective or that the provider did not engage in

a reasonably diligent inquiry. Talk and XO maintain that, before implementation of the TRO

Remand Order rules, SBC should be directed to implement the TRO rules unaffected by USTA II

or the TRO Remand Order, such as (1) routine network modifications to unbundled facilities,

including loops and transport, at no additional cost or charge, where the requested transmission

facilities have already been constructed [See, 47 CFR 51.319(a)(8),51.319(e)(5)],(2) comming-

ling an unbundled network element or a combination of unbundled network elements with one or

more facilities or services that a CLEC has obtained at wholesale [See, 47 CFR 51.309(e) and (f)

and 51.318],and (3) the CLEC certification regarding the qualifying service eligibility criteria for

each high-capacity enhanced extended loop/link (EEL) circuits [See, 47 CFR 51.318(b)].

5A loop to a connection between two or more central offices.
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At a session of the collaborative held on March 7, 2005, Orjiakor Isiogu, Director of the

Commission's Telecommunications Division, who was designated by the Commission to oversee

the collaborative, announced that responses to Talk's and XO's motion had to be filed no later

than 5:00 p.m. on March 8, 2005, which is permitted pursuant to Rule 335(3)of the Commission's

Rules of Practice and Procedure, R 460.17335(3),and that the Commission intended to act on

Talk's and XO's motion on March 9, 2005.

Responses in support of the motion were filed by the Commission Staff, Attorney General

Michael A. Cox, ATILT Communications of Michigan, Inc. , and TCG Detroit, LDMI Telecom-

munications, Inc. , TDS Metrocom, LLC, MCImetro Access Transmission Services LLC,

McLeodUSA Telecommunications Services, Inc. , and TelNet Worldwide, Inc. , Quick Communi-

cations, Inc. , d/b/a Quick Connect USA, Superior Technologies, Inc., d/b/a Superior Spectrum,

Inc. , CMC Telecom, Inc. , Grid 4 Communications, Inc. , Zenk Group, Ltd. , d/b/a Planet Access,

CTS Commun(cation, Inc., and Global Connection Inc. of America. In the interests of time, the

Commission simply notes the general agreement of these parties with the positions taken by Talk

and XO.

SBC and Verizon filed responses in opposition to the motion. SBC urges the Commission to
i

reject the attempt to delay its lawful and appropriate implementation of the FCC's new rules. In so

doing, SBC maintains that the Commission's previous determinations concerning adherence to

change of law provisions in interconnection agreements and claims that ILECs are forcing contract

terms on CLECs are not at issue in this proceeding. Rather, SBC insists that the motion asks for

relief of an extraordinary nature that the Commission has no authority to grant. SBC complains

that the motion is bereft of any reference to the Commission's authority to entertain the motion.

Verizon's comments are consistent with the comments filed by SBC.
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According to SBC, it would be wrong for the Commission to act in haste or without carefully

examining its authority to do so.

Next, SBC calls upon the Commission to question whether the relief requested by Talk and

XO should be granted in the absence of some showing by the CLECs that they will ever place an

order with SBC that SBC will reject. According to SBC, Talk and XO simply failed to assert that

they will be harmed. SBC explains that it has already disclosed a list of wire centers that meet the

TRO Remand Order non-impairment thresholds for high capacity loop and dedicated transport

facilities. See, Exhibit A to SBC's response. After citing a portion of Paragraph 234 of the TRO

Remand Order, SBC asserts that:

SBC Michigan does not believe it will be possible for any CLEC to make the
required "reasonably diligent inquiry" and then to certify that it is entitled to high-

capacity dedicated transport between two offices that are on the list SBC submitted
to the FCC, or that it is entitled to a high-capacity loop in a wire center that is on
the list SBC submitted to the FCC. That is especially so in view of the fact that the
CLECs also have access, subject to protective order, to data SBC has filed with the
FCC underlying the list SBC has submitted. Accordingly, consistent with the
TRRO, SBC Michigan does not expect to receive or process after March 11,2005,
any CLEC orders for high capacity loops or dedicated transport involving wire
centers that are on those lists.

SBC's response, p. 5. Moreover, SBC contends that the failure of Talk and XO to affirmatively

allege that they will suffer harm by SBC's implementation of its determinations is reason enough

to reject their motion.

With regard to new UNE-P arrangements, SBC stresses that the FCC has instituted a

nationwide bar on UNE-P. Citing myriad paragraphs of the TRO Remand Order, including

Paragraphs 5, 204, 210, 227, and 228, SBC insists that the FCC only required UNE-P to be made

available during the transition period to the embedded base of lines, not the embedded base of

customers, as alleged by Talk and XO. According to SBC, as of March 11,2005, it has been

relieved of the obligation to provision new UNE-P arrangements of any kind. SBC argues that the
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FCC would not have intended the interpretation proffered by Talk and XO because it would

perpetuate earlier illegal attempts to broadly define impairment. SBC also argues that an

unscrupulous CLEC might even attempt to evade the FCC's ban on new UNE-P deployment by

disconnecting existing lines and ordering new ones.

Finally, in response to the change of law argument raised by Talk and XO, SBC contends that

the operative language in their interconnection agreements provides an ample basis for rejecting

their positions. According to SBC, even apart from what the TRO Remand Order provides, the

plain language of Talk's and XO's interconnection agreements invalidates any contractual

obligation by SBC that is inconsistent with those new rules as of March 11,2005.

The Commission finds that the relief requested by Talk and XO should be granted and that the

Commission has the authority to do so. In so doing, the Commission rejects SBC's position that

the Commission has no authority to address the merits of Talk's and XO's motion. In Paragraph

233 of the TRO Remand Order, the FCC stated that ILECs and CLECs must implement changes to

their interconnection agreements consistent with the TRO Remand Order. The FCC also stated

that the ILECs and CLECs are obligated to negotiate in good faith under Section 251(c)(l) of the

FTA regarding any rates, terms, and conditions necessary to implement the rule changes. Indeed,

the FCC explicitly observed that "[w]e encourage the state commissions to monitor this area

closely to ensure that parties do not engage in unnecessary delay. " Paragraph 233 of the TRO

Remand Order. As first noted in the February 28 order, the quoted portion of Paragraph 233

indicates that the FCC does not contemplate that ILECs may unilaterally dictate to CLECs the

changes to their interconnection agreements necessary to implement the FCC's findings in the

February 4 order. It also indicates that the Commission has an important role in the process by

which ILECs and CLECs resolve their differences through good faith negotiations. In Paragraph
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233, the FCC stated that Section 251(c)(1)applies to the efforts of the ILECs and CLECs to

implement changes to their interconnection agreements. Section 251(c)(l) specifically requires

that such negotiations are governed by Section 252 of the FTA. Additionally, notwithstanding

whether the negotiations are voluntary under Section 252(a)(1) or subject to compulsory arbitra-

tion under Section 252(b)(l), Congress has required that the resulting interconnection agreement is

subject to approval by this Commission. Moreover, the Commission notes that the Legislature

specifically granted the Commission "the jurisdiction and authority to administer ... all federal

telecommunications laws, rules, orders, and regulations that are delegated to the state. "

MCL 484.2201. Therefore, the Commission finds that there is no merit to SBC's claim that the

Commission lacks jurisdiction to entertain Talk's and XO's motion.

The Commission also rejects SBC's procedural and policy complaints about Talk's and XO's

motion. To begin with, contrary to SBC's argument, the motion does not involve "an affirmative

injunction of apparent indefinite duration. " SBC response, p. 2. In setting up the collaborative,

the Commission directed that "the collaborative process be conducted in a manner that will bring it

to a successful end in no more than 45 days. " February 28 order, p. 6. Beyond the time necessary

for the completion of the work of the collaborative, it was the FCC that established the duration of

the transition period for implementation of the TRO Remand Order. While SBC may be dissatis-

fied with the length of the transition period, that issue is not before the Commission. Rather,

Talk's and XO's motion concerns the fact that SBC is threatening to violate the FCC's TRO

Remand Order by denying access to essential UNEs that they allege the FCC required ILECs to

provision for the duration of the transition period.

Likewise, the Commission does not conclude that its decision to take up this matter on an

expedited basis is objectionable. The motion filed by Talk and XO raised a matter of extreme
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urgency. The Commission's motion pleading rules, which are set forth at R 460.17335,

specifically allow for the shortening of the time for the filing of responsive pleadings, which was

communicated to participants at the March 7, 2005 collaborative meeting. The Commission finds

that even a cursory examination of the volume and quality of the responses filed by the parties

contradicts SBC's bare allegation that the notice was "absurdly short, " SBC's response, p. 2.

Turning to the merits of the motion, the Commission is persuaded that SBC's position with

regard to its ability to review and reject a CLEC's self-certification for the purposes of Paragraph

234 of the TRO Remand Order is inconsistent with the clear and unambiguous language used by

the FCC. Paragraph 234 of the TRO Remand Order states:

We recognize that our rules governing access to dedicated transport and high-

capacity loops evaluate impairment based upon objective and readily obtainable
facts, such as the number of business lines or the number of facilities-based
competitors in a particular market. We therefore hold that to submit an order to
obtain a high-capacity loop or transport UNE, a requesting carrier must undertake a
reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best
of its knowledge, its request is consistent with the requirements discussed in parts
IV, V, and VI above and that it is therefore entitled to unbundled access to the
particular network elements sought pursuant to section 251(c)(3). Upon receiving
a request for access to a dedicated transport or high-capacity loop UNE that
indicates that the UNK meets the relevant factual criteria discussed in sections
V and VI above, the incumbent LKC must immediately process the request.
To the extent that an incumbent LEC seeks to challenge any such UNKs, it
subsequently can raise that issue through the dispute resolution procedures
provided for in its interconnection agreements. In other words, the incumbent
LEC must provision the UNK and subsequently bring any dispute regarding
access to that UNE before a state commission or other appropriate authority.

Paragraph 234 of the TRO Remand Order. (Emphasis added, footnotes deleted).

The language used by the FCC does not indicate that an ILEC may unilaterally take any action

to reject the effort of a CLEC to self-certify impairment for the purposes of the provisioning of

access to dedicated transport and high-capacity loops. Rather, the FCC required ILECs to accept

that such representations are facially valid and only subject to after-the-fact scrutiny. Accordingly,
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SBC may not reject a CLEC's request to provision high capacity loops and transport without a

review by this Commission.

Likewise, the Commission finds that Talk and XO have correctly interpreted the intent of the

TRO Remand Order with regard to move, add, and change orders necessary to meet the needs of

its embedded customer base during the transition period established by the FCC. Paragraph 199

of the TRO Remand Order is typical of the provisions made for the transition period by the FCC:

Finally, we adopt a transition plan that requires competitive LECs to submit
orders to convert their UNE-P customers to alternative arrangements within twelve
months of the effective date of this order. This transition period shall apply only to
the embedded customer base, and does not permit competitive LECs to add new
customers using unbundled access to local circuit switching. During the
twelve-month transition period, which does not supersede any alternative
arrangements that carriers voluntarily have negotiated on a commercial basis,

competitive LECs will continue to have access to UNE-P priced at TELRIC plus
one dollar until the incumbent LEC successfully migrates those UNE-P customers
to the competitive LECs' switches or to alternative access arrangements negotiated
by the carriers.

Paragraph 199 of the TRO Remand Order, pp. 109-110.(Footnote deleted).

During the 12-month transition period an ILEC is required to provide unbundled local

switching to a CLEC to allow the CLEC to serve its embedded base of end-user customers as

shown by Rule 51.319(d)(2)(i) and (iii), which in relevant part, provides:

(i) An incumbent LEC is not required to provide access to local circuit switching
on an unbundled basis to requesting telecommunications carriers for the purpose of
serving end-user customers using DSO capacity loops.

(iii) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-month period
from the effective date of the Triennial Review Remand Order, an incumbent LEC
shall provide access to local circuit switching on an unbundled basis for a
requesting carrier to serve its embedded base of end-user customers.

AL-18 sets forth SBC's position that on and after March 11,2005, the TRO Remand Order

allows SBC to decline to provide any "New" LSRs for "new lines being added to existing Mass
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Market Unbundled Local Switching/UNE-P accounts" or any "Migration" or "Move" LSRs for

Mass Market Unbundled Local Switching/UNE-P accounts. AL-18, p. 1. SBC insists that its

interpretation is supported by Paragraphs 5 and 227 of the TRO Remand Order, which refer to

UNE arrangements, not customers. SBC's position might be more persuasive had the FCC

specified that on and after March 11,2005, the embedded base that should benefit from the

transition period was limited to existing lines and UNE arrangements. However, the FCC did not

take such a limited approach in its rules. Rather, the FCC chose to require that an ILEC "shall

provide access to local circuit switching on an unbundled basis for a requesting carrier to serve its

embedded base of end-user customers. " Rule 51.319(d)(2)(iii). (Emphasis added). The

distinction between the embedded base of lines versus the embedded base of end-user customers is

critical and recognizes that the needs during the transition period of an existing CLEC customer

may well go beyond the level of service provided as of March 11,2005. By focusing on the needs

of the embedded base of end-user customers rather than on lines, the FCC has ensured that the

transition period will not serve as a means for an ILEC to &ustrate a CLEC's end-user customers

by denying the CLEC's efforts to keep its customers satisfied.

Finally, the Commission is persuaded by the arguments of Talk and XO to the effect that it

would be contradictory for SBC to assert the right to unilaterally implement the requirements of

the TRO Remand Order while it refuses to implement provisions approved by both the TRO and

USTA II that are favorable to the CLECs, such as clearer EEL criteria, the ability to obtain routine

network modifications, and commingling rights. However, these issues are not sufficiently

momentous to require emergency consideration. Rather, the Commission finds that such

See, TRO Remand Order, p. 128, paragraph 226 and footnote 626, which indicate the FCC's
concern that its transition plan be implemented in a way that avoids harmful disruption in the
telecommunications markets.
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arguments are more properly considered in Cases Nos. U-14303, U-14305, and U-14327, which

are scheduled for oral argument before the Commission on March 17, 2005.

In its February 28, 2005 order, this Commission recognized that "the FCC did not contemplate

that ILECs may unilaterally dictate to CLECs the changes to their interconnection agreements

necessary to implement the FCC's findings in the February 4 order. " February 28 order, p. 5.

Further, the Commission stated that the change of law provisions contained in the parties'

interconnection agreements "must be followed. " February 28 order, p. 6. As a result, the

Commission finds that SBC shall not unilaterally implement its interpretation of the TRO Remand

Order, which the Commission has determined to be erroneous. Rather, SBC may only implement

the TRO Remand Order changes through the change of law provisions contained in the parties'

interconnection agreements in the manner described in the Commission's February 28 order in this

proceeding.

In the February 28 order, the Commission indicated that SBC could bill the CLECs at the rate

effective March 11,2005. However, the Commission further provided that SBC could not take

any collection actions against the CLECs for the portion of the bill caused by the increase on

March 11,2005. To ensure that there would be no undue benefit to the CLECs or harm to SBC

due to the delay associated with the collaborative process, the Commission also provided that there

would be a true-up proceeding at the end of the collaborative process. The Commission wishes to

emphasize that these provisions remain in effect.

The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq. ; the

Communications Act of 1934, as amended by the Telecommunications Act of 1996,47 USC 151
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et seq. ; 1969 PA 306, as amended, MCL 24.201 et seq. ; and the Commission's Rules of Practice

and Procedure, as amended, 1999 AC, R 460.17101 et seq.

b. The relief requested in the March 7 motion filed by Talk and XO should be granted in part

and deferred in part, as more fully explained in this order.

THEREFORE, IT IS ORDERED that:

A. SBC Michigan shall provision high-capacity loops and transport on and after March 11,

2005 where a competitive local exchange carrier has self-certified that, to the best of its know-

ledge, the competitive local exchange carrier's request is consistent with the requirements of the

Federal Communications Commission's February 4, 2005 TRO Remand Order.

B. SBC Michigan shall provision local service requests for mass market unbundled local

switching, unbundled network element-platform, DS1 and DS3 high capacity loops, DS1 and DS3

dedicated transport, dark fiber transport, and dark fiber loops on or after March 11,2005,

consistent with the requirements of this order.

C. SBC Michigan shall comply with the requirements of both this order and the Commis-

sion's February 28, 2005 order in this proceeding.
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The Commission reserves jurisdiction and may issue further orders as necessary.

MICHIGAN PUBLIC SERVICE COMMISSION

/s/ J. Peter Lark
Chairman

( S E A L)

/s/ Robert B.Nelson
Commissioner

/s/ Laura Cha elle
Commissioner

By its action of March 9, 2005.

/s/ M Jo Kunkle
Its Executive Secretary
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MICHIGAN PUBLIC SERVICE COMMISSION
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Commissioner

Commissioner
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Its Executive Secretary
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CLERK, U.S.DISTRICT COURT
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